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VEMORANDUM OPI NI ON
THORNTON, Judge: This matter is before the Court on

respondent’s notion for summary judgnent, filed pursuant to Rule
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121.! As discussed in detail below, we shall grant respondent’s
not i on.

Backgr ound

On Cctober 7, 1997, respondent received a Form 870-AD, O fer
to Waive Restrictions on Assessnent and Col | ection of Tax
Deficiency and to Accept Overassessnent, show ng signatures of
Bonnie W Deese (M. Deese) and his wife d adys Deese (M.

Deese), consenting to the i nmedi ate assessnent and col | ection of
specified deficiencies in their joint Federal tax liabilities for
t axabl e years 1990 through 1994. On Decenber 26, 1997, M. Deese
died. On February 9, 1998, respondent assessed these agreed-upon
deficiencies along with interest.

On August 21, 2002, respondent sent the deceased M. Deese a
Notice of Federal Tax Lien Filing and Your Right to a Hearing
Under I RC Section 6320 with respect to taxable years 1991, 1993,
and 1994. No collection hearing was requested in response to
this notice.

On February 23, 2005, respondent sent the deceased M. Deese
anot her Notice of Federal Tax Lien Filing and Your Right to a
Hearing Under |IRC Section 6320, this time for taxable years 1990

t hrough 1994. In response to this notice, on April 4, 2005,

1 Unl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect for the
years at issue.
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Ms. Deese, as personal representative of the deceased M. Deese,
submtted a Form 12153, Request for a Collection Due Process
Hearing (CDP hearing).

After a face-to-face hearing between respondent’s Appeal s
officer, Ms. Deese, and her C. P.A representative, respondent’s
Appeal s Ofice issued petitioner a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
for taxable years 1990 and 1992. Respondent al so issued
petitioner a Decision Letter Concerning Equival ent Hearing Under
Section 6320 and/or 6330 for taxable years 1991, 1993, and 1994.
The notice and decision letter upheld the filing of notice of tax
lien agai nst the deceased M. Deese for the respective relevant
years.

On July 19, 2006, the petition was tinely filed. WM. Deese,
then residing in Georgia, signed the petition as “Personal
Representative for Bonnie W Deese (deceased)”.? On Septenber 5,
2007, respondent filed his notion for summary judgnent. On

Septenber 6, 2007, we ordered petitioner to file a response to

2 The petition states that it is with respect to
petitioner’s taxable years 1990, 1991, 1992, 1993, and 1994. By
Order dated Dec. 29, 2006, this Court granted respondent’s notion
to dismss for lack of jurisdiction and to strike as to taxable
years 1991, 1993, and 1994, on the ground that petitioner had
failed to make a tinely request for a sec. 6320 hearing within
the statutorily mandated period after respondent sent the first
notice of tax lien filing for those years on Aug. 21, 2002.
Consequently, only taxable years 1990 and 1992 remain at issue.
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respondent’s notion for summary judgnent by October 3, 2007. The
Court has received no response.

Di scussi on

Summary judgnent may be granted where there is no genui ne
i ssue of any material fact, and a decision may be rendered as a

matter of law. Rule 121(a) and (b); see Sundstrand Corp. V.

Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994); Zaentz v. Comm ssioner, 90 T.C. 753, 754 (1988).

When a notion for summary judgnment is nmade and properly
supported, the adverse party may not rest upon nere allegations
or denials of the pleadings but nust set forth specific facts
showi ng that there is a genuine issue for trial. Rule 121(d).

| f appropriate, a decision may be entered against a party who
fails to respond to a notion for summary judgnment. |d.

Section 6321 inposes a lien in favor of the United States on
all property and property rights of a person who is |liable for
and fails to pay tax after demand for paynent has been nade. For
the lien to be valid against certain third parties, the Secretary
must file a notice of Federal tax lien; within 5 busi ness days
thereafter, the Secretary nust provide witten notice to the
person against whomthe lien is filed. Secs. 6320(a), 6323(a).
Wthin 30 days conmmencing the day after the end of the 5 business

days, the person may request an adm nistrative hearing before an
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Appeal s officer. Sec. 6320(b)(1); sec. 301.6320-1(c)(1), Proced.
& Adm n. Regs.

At the Appeals Ofice hearing, the person agai nst whomthe
lien is filed generally may raise any rel evant issue, including
spousal defenses, challenges to the appropriateness of the
Comm ssioner’s intended collection action, and possible
alternative neans of collection. Secs. 6320(b)(4), 6330(c)(2).
At the hearing, the person may chall enge the existence or anount
of the underlying tax liability only if the person did not
receive a notice of deficiency or did not otherw se have an
opportunity to dispute the liability. Sec. 6330(c)(2)(B); see

Sego v. Comm ssioner, 114 T.C. 604, 609 (2000); CGoza V.

Comm ssioner, 114 T.C. 176, 180-181 (2000). Once the Appeals

O fice issues a notice of determ nation, the person may seek
judicial reviewin this Court. Secs. 6320(c), 6330(d)(1).

In the petition, Ms. Deese contends that she, as “the
survi ving spouse”, should not be liable for the underlying tax
liabilities. The proposed collection action and notice of
determ nati on upon which this case is based, however, relate only
to the unpaid tax liabilities of the deceased M. Deese.
Consequently, notw thstanding that Ms. Deese nmay be responsible
for paying the underlying joint tax liabilities both in her
i ndi vidual capacity and in her capacity as the personal

representative of M. Deese’s estate, her personal liability in
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either capacity is outside the scope of judicial reviewin this
pr oceedi ng.
Mor eover, by submtting the Form 870- AD, consenting to the
i mredi at e assessnent and col l ection of their deficiencies, M.
and Ms. Deese waived their right to a notice of deficiency and
gave up any right to challenge their underlying liabilities in a

col l ection proceeding. See sec. 6330(c)(2)(B); Aguirre v.

Comm ssioner, 117 T.C 324, 327 (2001); Rivera v. Conm Ssioner,

T.C. Menp. 2003-35, affd. 102 Fed. Appx. 594 (9th Cr. 2004).°3
Hence, to the extent that petitioner means to chall enge the
underlying liabilities of M. Deese, such a challenge is

precluded in this collection proceedi ng.

3 The petition alleges that d adys Deese (Ms. Deese) signed
the Form 870-AD, Ofer to Waive Restrictions on Assessnent and
Col l ection of Tax Deficiency and to Accept Overassessnent, for
hersel f and her ailing husband, Bonnie W Deese (M. Deese). W
m ght question this allegation, inasnmuch as the Form 870- AD seens
to show the signatures of M. and Ms. Deese in two different
hands. In his notion for sunmary judgnment, respondent all eges
that both M. and Ms. Deese signed the Form 870-AD. Since
petitioner filed no response to respondent’s notion for summary
j udgnent, we m ght assune that petitioner no | onger disputes that
M . Deese signed the Form 870-AD. See, e.g., Bergmann v.

Comm ssioner, T.C Menp. 1985-290. W need not decide this

i ssue, however; even if we were to assune, for purposes of
argunent, that Ms. Deese signed the Form 870- AD on behalf of M.
Deese, it would make no material difference for purposes of our
ruling upon respondent’s notion for summary judgnment. In
particular, the petition does not allege or suggest that M.
Deese | acked authority to sign the Form 870- AD on behal f of her
husband; to the contrary, in the petition Ms. Deese appears to
justify her allegedly signing M. Deese’s signhature by reason of
his illness. Simlarly, petitioner has not alleged any duress,
coercion, fraud, or m srepresentation such as mght invalidate
the waiver. See Shireman v. Conmm ssioner, T.C Meno. 2004-155.
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We conclude that there is no genuine issue of material fact

requiring a trial in this case. W hold that respondent is

entitled as a matter of law to the entry of a decision sustaining

the filing of the notice of tax |ien.

An appropriate order and

decision will be entered.




